Contract Formation

Activity 23: Subcontracting Requirements

Procedures for establishing subcontracting requirements so small businesses will have the maximum
practicable opportunity to participate in contract performance consistent with its efficient performance.

Related Flow Charts: Flow Chart 23
Related Courses: CLC 054 (Electronic Subcontracting Reporting System)

Related Tools: Electronic Subcontracting Reporting System (ESRS)

Part A: Establish Subcontracting Requirements

FEDERAL ACQUISITION INSTITUTE | Contracting Professionals Smart Guide | Contract Formation | Subcontracting Requirements 1


http://www.fai.gov/drupal/sites/default/files/CPSG_Activity23_Flowchart.pdf
https://www.esrs.gov/

2. Determine whetherto incorporatea FAR Subpart 26.1 Indian incentive Indian organizations and Indian-owned economic enterprises

requirement for the use of Indian program [other socioeconomic must have the maximum practicable opportunity to participate in
organizations and Indian-owned programs]. performing contracts awarded by federal agencies. In fulfilling this
economic enterprises as requirement, the Indian Incentive Program allows an incentive
subcontractors. payment equal to five percent of the amount paid to a

subcontractor in performing the contract, if the contract so
authorizes and the subcontractor is an Indian organization or
Indian-owned economic enterprise.
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4. Prepare asolicitation provision FAR 15.407-2(d) Solicitation
requiring a submission of a make- requirements [make-or-buy programs].
or-buy program.

[make-or-buy programs].

FAR 15.407-2(e) Program requirements

When prospective contractors are required to submit proposed
make-or-buy programs, the solicitation must include:

e Astatement that the program and required supporting
information must accompany the offer; and

e Adescription of factors to be used in evaluating the
proposed program.

Confine the items and work that must be covered by the make-or-
buy program to those major items or work efforts that normally
would require company management make-or-buy review.

The offeror’s program should include or be supported by the
following information:

e Adescription of each major item or work effort.

e Categorization of each major item or work effort as “must
make,” “must buy,” or “can either make-or-buy.”

e Foreach item or work effort categorized as “can either
make-or-buy,” a proposal either to “make” or to “buy.”
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e Reasons for categorizing items and work efforts as "must
make" or “must buy,” and proposing to “make” or to
“buy” those categorized as “can either make-or-buy.”

e Designation of the plant or division proposed to make
each item or perform each work effort, and a statement
as to whether the existing or proposed new facility is in or
near a labor surplus area.

e |dentification of proposed subcontractors, if known, and
their location and size status.

e Any recommendations to defer make-or- buy decisions.

e Any other information the contracting officer requires in
order to evaluate the program

Part B: Evaluate Subcontracting Plans

FEDERAL ACQUISITION INSTITUTE | Contracting Professionals Smart Guide | Contract Formation | Subcontracting Requirements 4



2. Notify the Small Business FAR 19.705-3 Preparing the solicitation Issue the notice in sufficient time to provide the representative a
Administration (SBA) Resident [responsibilities of the contracting reasonable time to review the material and submit advisory
Procurement Center Representative  officer under the subcontracting
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of the opportunity to review the assistance program]. recommendations.
proposed contract, subcontracting

| q . FAR 19.705-5 Awards involving Provide a copy of the contract to the SBA Resident Procurement
z an, an supportmg subcontracting plans [responsibilities of ~ Center Representative, including the subcontracting plan and
ocumentation. the contracting officer under the supporting documentation.

subcontracting assistance program].

Failure of the representative to respond in a reasonable period of
time shall not delay contract award.

4. With assistance from the SBA FAR 19.705-4 Reviewing the In addition to ensuring that the information, goals, and
Resident Procurement Center subcontracting plan [responsibilities of ~ assurances required by FAR 19.704 are included, consider the
Representative and/or the Small the contracting officer under the following circumstances:

Business Specialists, determine subcontracting assistance program].

e Previous involvement of small business concerns as

whether the plan is adequate. prime contractors or subcontractors in similar
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acquisitions;

e Proven methods of involving small business concerns as
subcontractors in similar acquisitions; and

e Therelative success of methods the contractor intends to
use to meet the goals and requirements of the plan, as
evidenced by records maintained by the contractor.

In determining the acceptability of a proposed subcontracting
plan, the contracting officer should ensure that the goals offered
are attainable in relation to:

e The subcontracting opportunities available to the
contractor, commensurate with the efficient and
economical performance of the contract;

e The pool of eligible subcontractors available to fulfill the
subcontracting opportunities; and

The actual performance of such contractor in fulfilling the
subcontracting goals specified in prior plans.

6. Consider the subcontracting planin  FAR 19.705-4 Reviewing the In making an award that requires a subcontracting plan, the
making award decisions. subcontracting plans [responsibilities of  contracting officer is responsible for the following:
the contracting officer under the

. . e Considering the contractor’s compliance with the sub-
subcontracting assistance program].

contracting plans submitted on previous contracts as a
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factor in determining contractor responsibility;

e Assuring that a subcontracting plan was submitted when
required;

e Notifying the SBA procurement center representative of
the opportunity to review the proposed contract
(including the plan and supporting documentation).

e Determining any fee that may be payable if an incentive is
used in conjunction with the subcontracting plan.

e Ensuring that an acceptable plan is incorporated into and
made a material part of the contract.

In sealed bidding, find the bidder:

e Nonresponsive if the firm does not submit a plan
incorporating the required elements within the time
allotted.

e Nonresponsible if its subcontracting plan provides
evidence that the firm does not intend to comply with its
obligations under the Utilization of Small Business
Concerns clause (FAR 52.219-8).
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Part C: Make-or-Buy Programs

2. Negotiate an agreement on the FAR 15.407-2(f) Evaluation, negotiation,  Contracting officers must evaluate and negotiate proposed
make-or-buy program. and agreement [make-or-buy make-or-buy programs as soon as practicable after their receipt
programs]. and before contract award.
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